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(=) 114 F.Supp.2d 901.
(=) Id.
(=) Id. at 902
(w) Id
() Id.
(=) Id. at 903
() Id.
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(o) A & M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896 (N.D. Cal. 2000).

EWRREN QIR MEE NP e VK Q10 1 £5:0°

© | RRRE1mKmD Edr RIAA 27 240 Napster 342608523 Q HrL-fie tpIXHI v 7Y R4
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Pl ltn®

© 11000H-Pm! | Km" BIFFREFIES Napster #N#KRIP-HEROI-° TN RYINEOW EH-HE
PRESIEO SNV NER N HIORE X QEEKQIINEDL°

@ 11000 Pm! | < m” MEFREFIRRENEMYEPRRR £ VTS Napster FdR-HREBESEHS
-1 (Motion for Stay Pending Appeal)vlizn®

© MNREEROWV 1O00#Pm <m -RYEEXFHFEMEETE O MEEEREE0 2 0E L ATRE-H vk
DRI ERSEDER U S0

@ HRAEKEFEMEETER 11000 | Om jm” IS ER LR e fRIvIiEn®

@ 1100 | #m | Nm” HRMHEHEFTIER" Napster FREO WV HIEET 0 E O KW E-H o8 v (B
Flt®

@ 1100 | #imidm” EEEIREFTES" Napster FdREO V" DHEQXRIREPNINIS B O 1 QEP’
Napster #23N 1 — 2 HHBRR KBRS NI O NIN RN T 2R — U K ZO0ES 2484 3 0J 0 88 O $2°

6o



(I my

B BERE DL

i

HBRAATA T EE DY) — R ¥ =2y El

@ 1100 1 0m | OmB{H HERREFER N v hALR0Pe & QEEFEME NV SH5°

(2) Napster Complaint at 57.

(=) Id. at 67.

() Id. at 70.

(%2) Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d. 259, 264(9th Cir. 1996).

() See Gwershin Publ’q Corp. v. Columbia Artists Mqgmt.,c., 443 F.2d 1159, 1162(2d Cir.1971).

() See Plaintiffs Joint Motion for Preliminary Injunction at 6, A&M Records, Inc. v. Napster, Inc, 114 F.
Supp.2d 869(N.D.Cal.2000) (N0.99-5183) (citing Fonovisa, 76 F.3d at 264) avaiable at http://www.riaa.com/nap-
sterlegal.cfm.

(2) Plaintiffs’ Motion for Peliminary Injunction at 16.

(=) Id

(X) Id.

(&) See Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 262(9th Cir.1996).

(]) 1d

(=) Plaintiffs’ Joint Motion for Preliminary Injunction at 21, A&M Records, Inc. v. Napster, Inc, 114 F.Supp.
9d 869 (N.D.Cal.2000) (N0.99-5183) (citing Fonovisa, 76 F.3d at 264),avaiable at http://www.riaa.com/napster-
legal.cfm.

() Napster,F.Supp.2d at 918.

() See Opposition of Defendant Napster, Inc. to Plaintiffs’ Motion for Preliminary Injunction at 16-17, A&M
Records, Inc. v. Napster, Inc,, 114 F.Supp.2d 869 (N.D.Cal.2000) (N0.99-5283),available at http://www.napster.
com/pressroom/legal.html.
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()
()
(&)

&)
(&)
(&)
(&)
(&)
(&)
(&)

(&)

Id.at 18-19.

1d.

Id. at 19.

Id. at 20.

Appellant’s Brief, at 29-41.

Id. at 30.

Id. at 33.

17 U.S.C. 107,

See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 578 (1994).

See Opposition of Defendant Napster, Inc. to Plaintiffs’ Motion for Preliminary Injunction at 11.
See Appellant’s Brief, at 30. Napster &= Q#HE~< 400" TERIIIE 0220 QIRIN = v MIRIE O W 2 seHmik

HRDAN D~ DO Re’ RPRQKH<2 EHFOKhH | MROo+F» CHEMBEP OV S dse (Id at
30.)°

(3)

Sony of Am. v. Universal Studios, 464 U.S. 417(1984).

() Recording Industry Association of America v. Diamond Multimedia Systems, Inc. See 180 F.3d 1072, 1079
(9th Cir. 1999). Riofipd8” MP3 SRIEHIBERY Sony HrEEFFHK N0 3 WKl Y 5 I iRE | RROyE
#OVRS Sony HEN R AW [ Qs 1y — s HRER L] S dlimip by S Bl IR 04900 | A0 DY 5 10°

(&) Sony of Am. v. Universal Studios, 464 U.S. 417, 456 (1984).

(8) MEHRRCEMY Rio SHIIHRNITH—RN AU —2—Q HDD {00 U—Puet UNEEI W 5105084850
(Rio, 180 F.3d at 1079.)° #R{EN R S WIEHRFIER Rio SN A v+ — Sl ETE L [HIEHREE<KEQHRIV®
) Abse (Id)°
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(5) See Sony, 464 U.S. at 453 n.39.

() Id. at 52.

T Id

() 1d. at 33.

(R) Id. at 33-40.

() 1d. at 34. BHEIRELUMK-N R S\ Napster HBRESEHEMESKI VIRV HEECHK | S
NNV AR E Q8N HILHBITHI N ROV [ERKS « « - BHIR I B0 & S e
HE | R0 5200 & QFER S0 20 QiR (Playboy Enterprises v. Frena 139139. 839 F. Supp. 1552, (M.
D. Fla. 1993)at 1558.)" Napster iMIRmSE BB VIO 3 &8 1V-0" o —%h —13" HILEIS D o
GEREANUD 0 1)U N OHIC KRR OB EEEVEQ VP 0 VL5500 HEHEBERSOVERINSAN
%GR ERER £ 40 30 A P s Q BRSO IR ETIE 22 1) 2 6 §0 £8~" Napster 3@ HIE - eEHIm IRV Sony #FdEN R
HEHBRLEECEIBERMAL S VN L0°

() See 17 U.S.C. 107(2) (2000) ; see also Playboy, 839 F. Supp. at 1558.

(%) See 17 U.S.C. 102(b)

(%) See Playboy, 839 F. Supp. at 1558.

(R) See Harper & Row, Publishers, Inc., v. Nation Enter., 471 U.S. 539, at 564-65; Playboy, 839 F. Supp. at
1558.

(2) Harper & Row, 471 U.S. at 569.

(B) See Appellant’s Brief, at 32.

(@) Sony Corp. of Am. v. Universal City Studios, 464 U.S. 417, 449-50 (1984).

() D UEEVE L RIS B KRR R EE VKO R0-2 Q345 5 Q8o Napster S HEETRERNT M

63



TSRS 8% 25 (2002 4F)

QDI SC

(3) Opposition of Defendant Napster, Inc. to Plaintiffs’ Motion for Preliminary Injunction at 12.(citing Sony
Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 451 (1984). \

(3) Id

(12) See id. at 13. Napster #dQ 5 —w 38" N 11— 4R 55w ]w/“/7.,.ﬂ»7n/:/h\lwﬁy,7/|y+mmm%%ﬁm&ﬁ
HEREF0-2Q 1 WD AMEHRE AR FARNDIADNRHDIRNN XN UK CEED” MAnR = TR O
2RI (U490 1) &40 (See Appellant’s Brief, at 34-36.)" {REIQENEI% QHHBEE QRN N KR NEE P01 AL
£35Q°

(8) See Appellant’s Brief,at 18-22; see also Audio Home Recording Act of 1992, 17 U.S.C. 1001-1010.

(%3) RIAA v. Diamond Multimedia Sys., Inc., 180 F.3d 1072, 1079 (9th Cir. 1999) (citing H.R. Rep. No. 102-873,
pt. 1, at 59 (1992); Opposition of Defendant Napster, Inc. to Plaintiffs’ Motion for Preliminary Injunction at
5.

(8) See Opposition of Defendant Napster, Inc. to Plaintiffs’ Motion for Preliminary Injunction at 6-7.

(R) Id. at 8.

(@) See Appellant’s Brief, at 18-22. AHRA BXQ=m BRI 510° [Havw~+2 QI-HR IV X-Q-»Q N
AR 5 NHTLS IR Q HEE N QISR IR I e M VBT A0S 5° Q40T IR R R s~ T iv e A I T NN
' ERINYN NR ENEHIEE EXRTNORH §< 2OV IIRE w6 BRI e MINERE-0 O H X
NS N QB IMB R 7 IR & 2 IR 2 O~ BN A 0 NI R B IR v e MR & -» O LI08&[° 17 USC.
1008 (2000).

(@) See H.R. Rep. No. 102-873(i) & (ii) (1992); S.Rep. No. 102-294 (1992), both reprinted in 1992 U.S.C.C.A.
N 3578.
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() 17 U.S.C. 1001-1010 (2000).

() See 17 U.S.C. 1002 (a).

() See Appellant’s Brief, at 25-29 ; see also Brief for the United States as Amicus Curiae, Napster, Inc. v.
A&M Records, Inc. (9th Cir. 2000) (Appeal Nos. 00-16401 and 00-16403).

() See Appellees’ Brief, at 26-29. AHRA %" [hD2=R » k—K v REIELES N On" Ko NREOM 50°
[E< QEERNMENOY | BNELQHNENR0S e v SRRSOV BHEL vo2e20N | OV
WO | BRI ARBEAUONM RN ABHN eI VR FEREEL QRN ™R A —Ih ¥ R BE B -~ 04
QMR HIOV WK RFRELRO0SONINET N ORI 508" wuBEIRuS Seo2Q el (17 USC.
1001(3).)°

(8) 17 U.S.C. 1001(3).

%S5) See Appellees’ Brief, at 26-29.

(B) Id.

() See 17 U.S.C. 1001.

() 17 U.S.C. 1001(5) (B) (2000).

(2) See Appellees’ Brief, at 25-29 (citing Recording Industry Association of America v. Diamond Multimedia
Systems, Inc., 180 F.3d 1072, 1078 (9th Cir. 1999) [hereinafter Rio]).

(]) Rio, 180 F.3d at 1079.

(2) Id. at 1078.

(Z) See Rio, 180 F.3d at 1079.

({2) See Appellant’s Brief, at 20.

(2) Id. at 26-27.
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() Id. at 22-29; see also Amended Amicus Curiae Brief of Copyright Law Professors in Support of Reversal
at 11, Napster, Inc. v. A&M Records, Inc. (9th Cir. 2000) (Appeal Nos. 00-16401 and 00-16403).

() Sony Corp. of America v. Universal City Studios 464 U.S. 417 (1984).

() See Id. at 456.

(8) See 35 US.C.A. 271 (1984).

(3) See Sony, 464 U.S. at 441-42.

(&) NeEEN NIV HFREREREKS N NRBROW 50°

(KU EE R QB 7 M #EIE QD o ERHH O RKE L HSOMNRAFLL2QP B S SHIN NS

QUIHME SR KIS MERBHS I EHER MO AN EH - e 20HOET VS LA N X ime 2 s &
BHOLSET ONE OV NU—HBHSERE SOEECRIRVED " AMNHIERIUHE SFRD & SmE i
MREE AU S 500N 2 HRUPIRHI A B 48048 5° EREKT sV R BRKEE N RREEHERTRECQ0ND OIS
(Sony, Id. at 442.)°

(83) See Sony, 464 U.S. at 456.

(&) See generally Appellees’ Brief, at40-42.

(83) See Sony, 464 U.S. at 443.

(83) See Napster, 114 F. Supp. 2d at 900.

&) See Napster, 114 F. Supp. 2d at 905.

&) Id. at 438-39.

() Appellees’ Brief,at 11-12.

(&) Id. at 41.

(53) See Sony, 464 U.S. at 437-39
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(8)) Appellees’ Brief, at 11.

(R) See Sony, 464 U.S. at 425.

() See Napster, 114 F. Supp. 2d at 914.

(8) See Sony, 464 U.S. at 420.

(8) See Napster, 114 F. Supp. 2d at 900.

(%) See Opposition of Defendant Napster, Inc. to Plaintiffs’ Motion for Preliminary Injunction at 9 (citing
Vault v. Quaid, 847 F.2d 255, 266-67 (6th Cir. 1988); RCA/Ariola Int’], Inc. v. Thomas & Grayston Co., 845
F.2d 773, 776-77 (8th Cir. 1988).

(®) Id

(&) Id at 9-10.

(8) 17 US.C. 512(a)-(d) (1998)

(2) See Opposition of Defendant Napster, Inc. to Plaintiffs’ Motion for Preliminary Injunction at 32.

See 17 U.S.C. 512(a), () (2000).

See Opposition of Defendant Napster, Inc. to Plaintiffs’ Motion for Preliminary Injunction at 32-33.

See id. at 33-34.

Plaintiffs’ Memorandum in Opposition to Defendant’s Motion for Summary Adjudication on the Applicabil-
ity of the 17 U.S.C. 512(a) Safe Harbor Affirmative Defense, at 1-2.

(8) A & M Records, Inc. v. Napster, Inc,, 114 F. Supp. 2d 896, 905 (N.D. Cal. 2000).

(5) Plaintiffs’ Memorandum in Opposition to Defendant’s Motion for Summary Adjudication on the Applicabil-
ity of the 17 U.S.C. 512(a) Safe Harbor Affirmative Defense, at 1.

(8) Id.

—~

6 1010 10

~—

e
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(8) See Appellant’s Brief, at 52-55.

(8) See 17 U.S.C. 512(d) (1) (A), (B).

(3) 114 F. Supp.. 2d 896, at 926.

(=) 2000 U.S.App. LEXIS 18688.

(2) 239 F.3d 1004, at 1029.

( See A&M Records, Inc. v. Napster, Inc., No. 99-05183, 2000 U.S. Dist. LEXIS 6243, at 25 (N.D. Cal. May
2000).

17 US.C.A. 512(a) (Supp. 2000).

See Napster, 2000 U.S. Dist. LEXIS 6243, at 21-22.

mmm Id. at 24.

—
—
~t
—
—

V
m
v
v
v
v
) See Id. at 15 n.6

) See A&M Records, Inc. v. Napster, Inc,, 114 F. Supp. 2d 869, 901 (2000).
) Id. at 901.

Y Id. at 901-05.

) Id. at 905-08.

) Id. at 908-09.

) Id. at 909-11.

) Id. at 903.

) Id. at 902-03.

) Id. at 903-04.

L e e s s B s s Nas T s e e T

128 127 126 125 124 123 122 121 10 119 118 117 116 115

68



EBERAATAr BBV —AL, V¥ Ay LIt BU 2 EHREEEORE (LD

~—

Id. at 911.

Sony Corp. of Am. v. Universal City Studios, Inc.,464 U.S.417, 434, 78 L.Ed.2d 576, 104 S.Ct. 774(1984).

114 F.Supp.2d 912.

Id. at 913.

Sony, 464 U.S. at 442.

Id.

Napster,114 F.Supp.2d at 912.

Id.

Id. at 912-13.

Id. at 913.

Id.

Id.

Id.

See id. at 913, 916-17. BHEHIERE LIRSS O Napster 1O UHEKE SIRRED e MER OV Patel
B’ Sony v. University City Studios,Inc. #r#(Sony Corp. of Am. v. University City Studio,Inc.,464 U.S.
417(1984) SEERVEK O #2° Napster itk 8 510" HEHRERSTEES + 0 MRESW 200AQ8 MP3 SN R —
b & 2SS Napster SVRIEOW AU & OBREEE K" TRHDEGVETAS @ 11N W H — &~ 8 b A S0 |
(Napster,114 F.Supp.2d at 904) v\ 5¢° RIAA v. Diamond Multimedia Systems HpEESTEK &0 0" RHETHY
IR 45 B R AN 8o © £24000° D& 07 Patel SRFAIT N L VR QFEMIE O W 510° w QRS H-REEXIE
SR aEnE s Kbt MEEEU S S | (at 915)7 R—in Y R (AHRA) SREMEE OV 20 Qb Ra
D% O W REHIRER Q RYE-PHEIER AU R 45 5 24014950040 (at 915, n.19)° HRMEEKMFMERTRORER K

P e T s T e s s T e s
~ N N N N N

142 141 140 139 138 137 136 135 14 133 132 131 130 12

— N N
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QLB R A0 4950 U BRI 287 [ERE SSEREH | DI~ 0-2 Q48 5° +488.040" Diamond Multimedia
Bt e O'Scannlain RFMQIMING BHEEHIREL Y Sony i QI HMIRE v QEE# w28 AHRA NIEERS
B 0245 5 B0 RT WO M AUVEQ A& MOV 210 2 nEHE Y900

M OREXHBRIM 9 s” Diamond Multimedia HiE Q@102 MP3 NN QI IIREY Sony B
1R Do KB SHEHR ORI BT A 59 2 WA R Y 5 oINS AR Q | EIf 49500 S0 A 14R010°

(£) Id. at 916.

() Id. at 904.

() I1d. at 905.

=) Id.

(F) Id. at 905, 916. * 0 SHFHKE" BHTEHITRIER S CH-RER v 2848 5 A i@ iR NEE 400040 © $0 28 8" KBS 4R
IE R QR M4 @-» Q14950° Patel SFME YHREV O W QI IRE QRIS [T HHRER" VCR NEE
FKHKER O NN S S D RRE SV SR O W 550 (Id. at 905) A @ EHK 1 IR0 -0 Q 4850 U0 S5 4EL 8.2
0" Sony HFEFERVESIE A S50 S0k AP (U A00°

(¥) Id. at 916.

(%) 464 U.S. at 431-32.

(B) Id. at 432. RKECER N~ SRICHILE M N R0 5 WRE S ERIR IR0 2 {8~ 16507 S8 Q IS B N 4o 00
1 BB 0 i R 4000 ° K Sony BN R SV VCR QNS IRENE 4 04 SRR 0 RKIR 1 Uhads@ 4 AJ
NEEHE O 2 4 QR Napster WERER Q42" N 11— S84 QBTN 4o 80 1) NI 4 s FREE 1S 4 ¢ 90
FISSNCEVEAR VW RN I-S O /I

(2) Gershim Pub’g Corp. v. Columbia Artists Managemet,Inc.,443 F.2d' 1159, 1162(2d Cir.1971);see Fonovisa,
Inc. v. Cherry Auction, Inc.,76 F.3d 259,264 (9th Cir.1996).
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(&) Gershim, 443 F.2d at 1163, Sega I, 847 F.Supp.at 686-87.

(8) See Cable/Home Communication Corp.,902 F.2d at 846;Sega Enter. Ltd. v. MAPHIA, 948 F.Supp. 923, 933
(N.D.Cal.1996).

114 F.Supp.2d 918.

907 F.Supp.1361(N.D.Cal.1995).

114 F.Supp.2d 919.

907 F.Supp. at 1374.

114 F.Supp.2d 919.

Id.

Id.

Id. (citing Fonovisa,76 F.3d at 264.)

Fonovisa,76 F.3d at 264.

114 F.Supp.2d 920.

948 F.Supp.at 933.

907 F.Supp.at 1375.

citing Intellectual Reserve, Inc. v. Utah Lighthouse Ministry, 75 F.Supp.2d 1290, 1293(D.Utah 1999);Bern-
stein v. J.C.Penney, Inc., 1998 (C.D.Call998).

(&) 114 F.Supp.2d 920.

(8) Id. at 920-21.

(28) Id.at 916 n.19.

() Id. at 916-17.

R EEEEEE
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) Fonovisa, 76 F.3d at 262(quoting Gershwin, 443 F.2d at 1162).

114 F.Supp.2d at 920.

Id. at 921(citing Religious Tech.Ctr., 907 F.Supp.at 1376).

Id. at 920(citing Major Bob Music v. Stubbs, 851 F.Supp.475(S.D.Ga.1994).

¥2) Id. at 921(citing Famous Music Corp. v. Bay State Harness Horse Racing and Breeding Ass'n, 554 F.2d

1213, 1214(1st Cir. 1977); Playboy Enters.,Inc. v. Webbworld, Inc.,968 F.Supp. 1171, 1177(N.D.Tex.1997);Play-

gram Int'l Publ’g, Inc. v. Nevada/TIG, Inc.855 F.Supp.1314, 1332(D.Mass. 1994)).

(¥2) 907 F.Supp. at 1376-77.

(5) 114 F.Supp.2d 922.

(8) 239 F.3d 1004, at 1029.at 1011.

() M 2 5 Napster HEREREVONOE — X QW KEKE 2 ik-Huofid-HErP OB VEREVY IRE
FTIEORN VKLY O 3 v QiE§E 4910 (See Defendant-Appellant Napster, Inc’s Opening Brief at 1-4, available
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